IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE QUANDEL GROUP : ClVIL ACTION
V.
CHAMBERLI N CO., Inc. and

SOUTHERN COMVERCI AL :
WATERPROCOFI NG : NO. 98-5762

MEMORANDUM

WALDVAN, J. June 11, 1999

This is a breach of contract action. Presently before
the court is defendant Chanberlin Conpany’s Mtion to Dismss for
| ack of personal jurisdiction and inproper venue.

Plaintiff alleges that it entered into a subcontract
w th defendant Chanberlin whereby it was to provide waterproofing
for a project at Virginia Polytechnic and State University in
Bl acksburg, Virginia for which plaintiff was the general
contractor. Plaintiff alleges that at sone point Chanberlin
began to performits contractual duties "either through or in
conjunction with" defendant Southern Comrercial Waterproofing,
its "parent or subsidiary corporation,” and breached the contract

by inmproperly and untinely perform ng the waterproofing work.



Once a defendant asserts |ack of personal jurisdiction,
the burden is upon the plaintiff to nake at least a prima facie
showi ng with sworn affidavits or other conpetent evidence that

such jurisdiction exists. See Tine Share Vacation Cub v.

Atlantic Resorts, Ltd., 735 F.2d 61, 66-67 n.9 (3d Cr. 1984);

Leonard A. Fineberqg, Inc. v. Central Asia Capital Corp., 936 F

Supp. 250, 253-54 (E.D. Pa. 1996); Mdern Miilers, Inc. v.

Johnson & Quin, Inc., 844 F. Supp. 1048, 1051 (E.D. Pa. 1994).

To make such a showing, a plaintiff nust denonstrate "wth
reasonabl e particularity" contacts between the defendant and the
forumsufficient to support an exercise of personal jurisdiction.

Mell on Bank (East) PSFS Nat’l Ass’n v. Farino, 960 F.2d 1217,

1223 (3d Cir. 1992).

A federal district court has personal jurisdiction over
a defendant to the same extent as a court of the state in which
the district is located. See Fed. R Cv. P. 4(k). The
Pennsyl vania |l ong-arm statute is co-extensive with the due
process clause of the Fourteenth Anendnent. See 42 Pa. C.S. A 8

5322(b); Pennzoil Products Co. v. Colelli & Assoc., 149 F.3d 197,

200 (3d Gir. 1998); Nagele v. Holy Redeener Visiting Nurse

Agency, 813 F. Supp. 1143, 1145 (E.D. Pa. 1993). Consistent with
due process, personal jurisdiction may be general or specific
depending on the nature of a defendant’s contacts with the forum

st at e.



To establish general jurisdiction, a party’ s contacts
with the forumnust be "continuous and substantial." Contacts
are continuous and systematic if they are "extensive and

pervasive." Fields v. Ramada Inn, 816 F. Supp. 1033, 1036 (E.D.

Pa. 1993). Pennzoil, 149 F.3d at 200. There has been no show ng
or suggestion that Chanberlin has continuous and substanti al
contacts with Pennsylvania. Chanberlin is incorporated under the
| aw of North Carolina and maintains its principal place of
business is in Charlotte. |Its avernents that it is not |icensed
to do business in Pennsylvania; has no office, facility,

property, enployees or sales agents in Pennsylvani a; has never
conduct ed busi ness in Pennsylvani a; has not advertised in

Pennsyl vani a; and, has no tel ephone or bank account in

Pennsyl vani a are uncontrovert ed.

Specific jurisdiction exists when a defendant undert ook
an affirmative act by which he purposefully availed hinself of
the privilege of conducting activity in the forumand the
plaintiff’s claimis related to or arises out of the defendant’s

contacts with the forum See Burger King v. Rudzewicz, 471 U.S.

462, 476 (1985); Pennzoil, 149 F.3d at 201. The defendant nust
have sufficient "m ninmumcontacts"” with the forumto have
reasonably antici pated being required to defend agai nst the claim
in acourt there. |d. A determ nation of whether sufficient

m ni mum cont acts exi st essentially involves an exam nation of the



rel ati onshi p anong the defendant, the forumand the litigation.

Shaffer v. Heitner, 433 U. S. 186, 204 (1977). I1d. [If m ninmm

contacts have been established, a court may inquire as to whether
"the assertion of personal jurisdiction would conport with fair
pl ay and substantial justice." Pennzoil, 149 F.3d at 201; G and

Entertainnent v. Star Media Sales, Inc., 988 F.2d 465, 481 (3d

Cr. 1993). 1d.

I n assessing mnimumcontacts in a contract case, a
court considers prior negotiations, contenplated future
consequences, the course of dealing of the parties and pertinent

contract terns. See Burger King, 471 U.S. at 479; Ml lon Bank

(East) PSFS, National Ass’'n v. Farino, 960 F.2d 1217 (3d Cr.

1992). Merely entering into a contract with a forumresident
does not subject a nonresident to personal jurisdiction. See

Nolt & Nolt, Inc. v. RRo Gand, Inc., 738 F. Supp. 163, 166 (E. D

Pa. 1990); Hall-Wolford Tank Co. v. RF. Kilns, 698 A 2d 80, 83

(Pa. Super. 1997).

Plaintiff has not argued that Chanberlin has sufficient
contacts with the forumto sustain an exerci se of personal
jurisdiction. Rather, plaintiff contends that a forum sel ection
clause in the contract constitutes consent to jurisdiction. The
cl ause provides in relevant part:

If at any time during the course of construction or

within two years after conpletion of construction, a

di spute should arise . . . and the total amount of such
di spute does not exceed $100, 000, i ncl uding
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counterclains and set-offs . . ., the Contractor and

Subcontractor agree that the Court of Conmon Pl eas of

Schuyl ki Il County shall have exclusive jurisdiction and

venue to resol ve any such cl ai ns.

This clause literally does not apply to the instant
di spute. Defendant consented to litigate in Pennsylvania only
di sputes invol ving $100,000 or less. It is undisputed that the
amount in controversy exceeds $100,000. Plaintiff maintains,
however, that the clause contains a typographical error and
shoul d read "the total anmount of such di spute does exceed
$100, 000." To support this proposition plaintiff points to the
precedi ng paragraph which provides that any dispute not in excess
of $100, 000 shall be resolved by final and binding arbitration.
Plaintiff suggests that it would be inconsistent for both
par agraphs to address clains "not in excess of $100, 000.

The cl ear | anguage of the clause at issue, however,
plainly limts its applicability to clains not exceeding
$100,000. Plaintiff has never sought or obtained a refornmation
of the contract to reflect the purported intent of the parties,
and such requires proof by clear and convincing evidence that as

the result of a mstake the witing does not reflect the actual

intent of the parties. See International Union of Electronic,

El ec., Sal aried, Machi ne and Furniture Wirkers v. Mirata Erie

North America, Inc., 980 F.2d 889, 907 (3d Cr 1992). See also

Overhold v. Reliance Ins. Co. of Philadelphia, 179 A 554, 557




(Pa. 1935) (when equity requires an "instrunment should be
reformed to conformto the intentions of those bound by it").?

The arbitration provision and forum sel ecti on cl ause
are not necessarily irreconcil able. As defendant suggests,

di sputes can and do arise about the enforceability of particul ar
arbitral awards which nust be resolved by a court. Parties may
al so designate a court for purposes of entry of a judgnent upon
an arbitral decision and for resolution of any subsequent dispute
regardi ng satisfaction or execution upon a judgnent.

The contract contains a clause providing that it is to
be "interpreted in accordance with the I aw of the Conmmonweal th of
Pennsyl vania." A choice of law clause is a factor to be
considered but is not sufficient to establish personal

jurisdiction. See Burger King, 471 U S. at 482.

1 There has been no showi ng that Chanberlin intended
to consent to be sued in Pennsylvania on clains exceedi ng
$100,000 and it has submtted an affidavit denying such. Wile
it may be unusual to condition consent on the anount at stake, a
party wai ving a fundanental right to object to the absence of
personal jurisdiction cannot be held to nore than it agreed to.
See Burger King, 471 U S. at 482 n.24 (forum sel ection provision
for specified disputes inapplicable to other disputes). Relief
may be afforded to a party who is unilaterally m staken about a
material contract termonly upon a show ng that the other party
engaged in fraud or had good reason to know the aggrieved party
was m staken. See Lexington Line Lunber and MIIwork Co., Inc.

v. Pennsylvania Publishing Corp., 301 A 2d 684, 687 (Pa. 1973);

Al derfer v. Pendergraft, 301 A 2d 684, 687 (Pa. Super. 1982). It
is uncontroverted that plaintiff drafted the contract at issue.
There has been no show ng that Chanberlin had good reason to know
plaintiff was unilaterally m staken about a termit had drafted
or that Chanberlin understood the termto nmean other than what it
sai d.




The contract also states that "the parties irrevocably
agree that this Contract was negoti ated and executed in the
Commonweal t h of Pennsylvania." Chanberlin avers, w thout
contradiction, that in fact its representatives never traveled to
Pennsyl vania, it executed the contract in North Carolina and
performed under the contract in Virginia. Contractual | anguage
that a contract shall be deened to have been "nmade" or "entered
into" in the forumstate is not sufficient to establish personal
jurisdiction. 1d. (language providing for choice of |aw and that
contract "shall be deenmed made and entered into" in the forum

state); Tandy Conputer Leasing v. Demarco, 564 A 2d 1299, 1303

(Pa. Super. 1989) (Il anguage that contract shall be governed by

| aw of forum state and "shall be deened nmade" in forum state).
Plaintiff has not presented evidence of additional

contacts sufficient to establish personal jurisdiction. See

Burger King, 471 U S. at 482 (20-year interdependent rel ationship

requi ri ng ongoing forumcontacts including sending of paynents

into forumsufficient); Mllon Bank, 960 F.2d at 1223 (contract

creating ongoing rel ationshi p between defendant guarantors and
bank requiring | oan repaynents in forumstate sufficient although
"a cl ose case").

That Chanberlin communicated with plaintiff by
t el ephone, telefax and nmail is not sufficient to establish

personal jurisdiction. See Vetrotex Certainteed Corp. V.




Consolidated Fiber dass Products Co., 75 F.3d 147, 152 (3d Cr.
1996) (conmmuni cations by tel ephone and | etters between resident
and nonresident in developing a contract are insufficient).
There is no evidence that the one-tine provision of waterproofing
for a construction project in Virginia entailed an ongoi ng
relationship or required future contacts by Chanberlin with
Pennsyl vania. Performance was to be in Virginia. The alleged
breach occurred in Virginia. Chanberlin’ s representatives never
travel ed to Pennsyl vania for any purpose related to the contract.
Any paynents were presunmably sent to Chanberlin in North
Carolina. There is certainly no evidence that Chanberlin was
obligated to direct any paynents to or render any performance in
the forum 2

Wiile it may appear to plaintiff to be nore convenient
to litigate its claimhere, it is not prudent to proceed in a
forum where there is even significant doubt about personal
jurisdiction. Regardless of the effort or resources expended,
any judgnent rendered in the absence of personal jurisdiction

woul d be voi d. See Rogers v. Hartford Life & Accident Ins. Col.

167 F.3d 933, 940 (5th G r. 1999); Dennis Garberg & Assoc. V.

Pack-Tech International Corp., 155 F. 3d 767, 771 (10th Gr.

2 Because personal jurisdiction has not been
established, there is no venue under 28 U.S.C. § 1391(c) and it
otherwi se clearly appears that a substantial part of the events
or om ssions giving rise to plaintiff's claimdid not occur here.
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1997); Blake v. Bentsen, 1995 W. 428706, *1 (E.D.N. Y. July 12,

1995); Tandy, 564 A 2d at 1307-08.°3

A district court that |acks personal jurisdiction over
a defendant has discretion to dismss or to transfer the case to
a district in which personal jurisdiction could be established.

See Porter v. Goat, 840 F.2d 255, 257 (4th GCr. 1988); Corke v.

Saneiet MS. Song of Norway, 572 F.2d 77, 80 (2d Gr. 1978);

Taylor v. Love, 415 F.2d 1118, 1120 (6th Cr. 1969), cert.

denied, 397 U. S. 1023, 90 S. . 1257, 25 L.Ed.2d 533 (1970);

Mayo ddinic v. Kaiser, 383 f.2d 653, 656 (8th Gr. 1967); Dubin

v. US., 380 F.2d 813, 815 (5th Gr. 1967); Shaw v. Boyd, 658 F

Supp. 89, 92 (E.D. Pa. 1987). Also, 28 U S.C. § 1631 has been
construed to enconpass transfers for |ack of personal, as well as

subject matter, jurisdiction. See Ross v. Colorado Qutward Bound

School, Inc., 822 F.2d 1524, 1527 (10th Cr. 1987); Carty v.

Beech Aircraft Corp., 679 F.2d 1051, 1065-66 & n.17 (3d Gr.

1982); Juffe v. Julien, 754 F. Supp. 49, 53 (E.D. Pa. 1991);

Nolte & Nolte, 738 F. Supp. at 166. See also Hill v. US Ar

Force, 795 F.2d 1067, 1070-71 (D.C. Cir. 1986).
In the instant case it appears that personal

jurisdiction and venue woul d be proper in either the Western

3 If plaintiff intends to pursue its clai magainst
Sout hern over which the court clearly |acks personal jurisdiction
and venue, it nmay actually be nore convenient and efficient
ultimately to proceed in a forumin which personal jurisdiction
and venue is clear as to both defendants.
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District of North Carolina or the Western District of Virginia.
The contract in question was executed on July 25, 1996. Thus,
the statute of limtations for any subsequent breach has not
run.* Under the circunstances, the nost appropriate course woul d
appear to be a dismssal and to allow plaintiff to decide where
it wishes to proceed.

Accordi ngly, defendant Chanberlin’s Mtion to Dismss

wll be granted. An appropriate order will be entered.

4 See 42 Pa. C.S. A 8 5525(8) (four year statute of
[imtations for contract claimfounded upon a witing); N C Gen.
Stat. 8 1052 (three years); Va. Code Ann. 8 8.01-246 (five
years).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE QUANDEL GROUP : ClVIL ACTION
V.
CHAMBERLI N CO., Inc. and

SOUTHERN COMVERCI AL :
WATERPROOFI NG : NO. 98-5762

ORDER

AND NOW this day of June, 1999, upon
consi deration of defendant Chanberlin Conpany’s Mdtion to D sm ss
(Doc. #3) and plaintiff’s response thereto, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdttion is
GRANTED and, defendant Southern Commrercial’s notion to dismss

al so having been granted, the above action is DI SM SSED.

BY THE COURT:

JAY C. VALDMAN, J.



